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auumeu irom medical scnool, the 
Tish waiter’s daughter went off to law 
school and the son of the Jew who own- 
bd a dry-cleaning shop has become a 
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flow smoothly. Boutique America does 
not promise to prove it; quite 
the reverse. 


Scholar, from which this article is ex- 
cerpted. His latest book is “Divorced 
in America.” 
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By Tom Wilson for The Washington Post 


When Lawyers Make Mistakes . 


By Joel D. lVeisman 

CHICAGO — Lawyers, those word- 
smiths, have coined a new phrase to 
describe their newest worry: crisis in 
competence. 

It refers to the growing volume of 
legal malpractice suits and complaints 
from the public, acts and words which 
in turn have promoted a spate of self- 
criticism and a movement for self- 
improvement. 

Public confidence in legal infallibili- 
ty apparently is on the wane. One fac- 
tor, in the view of Joel Henning of the 
American Bar Association, is public 
accountability: “In this post- 
Watergate and consumer-oriented 
era, anyone who serves the public is 
more stringently scrutinized.” 

The malpractice suits being filed in 
record numbers cover a wide variety of 
alleged sins of commission and 
omission. Many involve not a lawyer’s 
actions but his failure to act. There are 
cases of lawyers charged with missing 
a date for filing a response or failing to 
appear in time to move that a default 
judgment be set aside. 

Such cases may Involve crass com- 
mercial factors or raw human 
emotions. Consider this case: 

A Prince Georges County child 
allegedly suffered permanent injury 
during a forceps delivery. His parents 


asked two Washington lawyers to sue 
the hospital for medical malpractice. 
The lawyers concluded that they had an 
insufficient case and failed to give the 
required statutory six month’s notice 
of the parents’ claim. A year later the 
family hired another attorney who 
brought a malpractice suit not against 
the hospital but against the first 
lawyers — and won the case. 

There are other types of legal 
slipups. Henning noted that lawyers 
have been known to draw up real estate 
sales contracts without mortgage con- 
tingency clauses, which provide that 
the contract is valid only if the 
purchaser can secure a mortgage at a 
specified interest rate. A Florida State 
Bar Association official pointed to 
cases where a lawyer fails, before it is 
too late, to ascertain that there are no 
liens on a property his client wishes to 
buy. 

Other complaints involve charges of 
the improper mingling of funds. Thus, 
in one recent case, a lawyer managing 
a building for a client was accused of 
depositing the rental Income in his 
own, rather than a separate account, 
only to have his wife sue for divorce and 
attach the account. 

The Securities and Exchange Com- 
mission has never hesitated to file 
malpractice suits against attorneys, 


but its recent cases have shown a 
change in emphasis. A legal writer has 
noted that in the past most SEC cases 
have alleged outright fraud, while 
“what is different in the new rash of 
cases is that lawyers are being sued not 
only for something they did, but also for 
something they did not do.” ( 

Thus, the SEC has charged that two 
law firms, one in New York and other in 
Chicago, violated the federal 
securities laws when they allegedly 
failed to restrain their client, the 
National Student Marketing Co., from 
publishing misleading financial 
statements and further failed to report 
the violation to the SEC. 

The Increase in the number of cases 
has been accompanied by an equally 
swift rise in legal awards. According to 
Warren Levy of the Insurance Infor- 
mation Institute, a public relations 
arm of the insurance industry, the 
average legal malpractice recovery 
was $4,800 in 1969 and $8,200 in 1973. 

Insurance companies believe the 
awards will continue to increase. They 
are reacting by steadily raising their 
rates. Last year malpractice in- 
surance for lawyers in New York went 
up 125 per cent. In California, the in- 
crease was 90 per cent. Requests have 
been made to boost rates by 425 per cent 
in Kentucky and 500 per cent in South 


Dakota, two states where the rates had 
not been Increased for several years. 

ABA President James D. Fellers 
recently appointed a task force to ‘‘find 
solutions for the professional liability 
insurance problem.” One possibility, 
he suggested, might be to create an in- 
surance trust to underwrite the 
professional liability insurance of the 
57 bar associations across the country. 

That’s not the only problem. 
Disciplinary proceedings against 
lawyers before state bar associations 
and supreme courts are usually 
lengthy affairs. They are rarely suc- 
cessful in removing poor lawyers from 
practice. And, in the past, clients were 
generally reluctant to bring such ac- 
tions. That reluctance is now 
weakening. 

The ABA’s center for discipline has 
gathered statistics from 85 per cent of 
the states, including all the heavily 
populated states. These show an in- 
crease in cases of disciplinary action 
against lawyers from 371 in 1973 to 567 
in 1974. 

PART OF THE problem is that, as 
Chief Justice Irving R. Kaufman of the 
2d U.S. Circuit Court of Appeals in New 
York has noted, a person who passes a 
state bar examination becomes entitl- 

See LA WYERS, Page F2 


mm. 




\ ' > 1 . -i ' 






• 'v-C. .v 



. 







, 



When Lawyers Make Mistakes j 


LA WYERS, From Page Fl 

ed to “a lifetime ticket to practice in all 
areas of a profession that is a 
monopoly.” 

Now legal institutions are beginning 
to stiffen licensing requirements. In 
part, this is a response to threats from 
several state legislatures to take legal 
licensing and disciplinary action into 
their own hands if state supreme courts 
and bar associations don’t do a better 
job. 

The most popular trend is to require 
lawyers to refresh their knowledge and 
keep up to date with legal develop- 
ments by going back to school — or else 
to a face penalties ranging from 
suspension to disbarment. 

In April the Minnesota Supreme 
Court adopted a rule requiring all at- 
torneys to take at least 45 hours of legal 
education every three years. Iowa’s 
Supreme Court has approved a similar 
program to begin in January. 

Since June all lawyers wishing to 
practice in New York’s 2d Circuit 
Court of Appeals have had to certify 
that they have argued at least three 
substantive appeals, observed two 
others and know the rules of appellate 
procedure. Moreover, under a plan 
now being considered, beginning in 
1979, attorneys in that circuit will have 
to certify that they have taken specific 
law school courses in such subjects as 
evidence, procedure and trial ad- 
vocacy. 

Indeed, according to an ABA survey, 
mandatory plans for continuing legal 
education have been drafted in more 
than half the states. The practice is 
becoming so widespread that the ABA 
will hold a two-day conference in 
this month nn the various 


president-elect Justin Stanley. 
Stanley, a former Dartmouth College 
vice president, favors a national bar 
examination in addition to the state bar 
exams. 

Attorney General Edward H. Levi, 
former dean of the University of 
Chicago law school, believes that the 
question is not so much ‘‘whether to 
make continuing education mandatory 
as much as it is the quality and type of 
education required.” 

Levi’s former University of Chicago 
colleague, Philip Kurland, and expert 
in constitutional law, has said that the 
answer to the competency problem 
‘‘may not be more education at all. 
Some students are basically ignorant 
and lazy. They learn enough to pass ex- 
ams and that’s it. Many lawyers who 
return to school may be the same 
way.” 

THERE ARE other proposals for 
improving the quality of the 
profession. Perhaps the most con- 
troversial is a proposal for a system of 
peer group monitoring. Under it, a 
group of attorneys would evaluate an 
individual lawyer’s work. 

* The plan was developed by Paul 
Wolkin, director of the joint Amencan 
Law Iristitute-ABA committee on con- 
tinuing legal education. After the 
evaluation, he explained, the peer 
group would teach the lawyer ‘‘how he 
can improve his skills and strengthen 
his weaknesses.” 

The plan has its critics, who contend 
that such monitoring of an attorney’s 
performance would violate the lawyer- 
client privileged relationship and 
might result in a ‘‘class system” where 
the specialists of large law firms would 
hp imnosinp irnnrprtirpl standards nn 


hinges on the growing trend toward 
specialization. 

Currently, however, only California 
among the states certifies specialists 
— and only in three fields: taxation, 
criminal law, workmen’s compen- 
sation. An attorney there must meet 
specific experience, court work and 
testing requirements to become a cer- 
tified specialist, an achievement 
which entitles him to list his specialty 
on his office door and stationery. 

Chesterfield Smith, a former ABA 
president, supports specialization and 
argues that the tendency for 
specialists to raise prices could be 
more than offset by greater efficiency. 
‘‘The bar has generally opposed adver- 
tising in general and advertising 
special expertise in particular,” Smith 
noted. ‘‘I think such advertising might 
be healthy for both consumers and at- 
torneys.” 

WHEN HE spoke of the large num- 
bers of incompetent trial lawyers, 
Chief Justice Burger said, ‘‘We are 
more casual about qualifying people 
we allow as advocates in a courtroom 
than we are about licensing 
electricians.” In a later speech, the 
chief justice showed that his sensitive 
antennae were again picking up the 
growing, yet age-old, distrust of 
lawyers. He recalled the line in 
Shakespeare J Sv‘‘Henry VI” with this 
suggestion foc/restructuring society: 
‘‘The first thing we do is kill all the 
lawyers.” 

The profession is as far from death as 
in the Bard’s time, but, as ABA 
president-elect Stanley has noted, we 
are entering a period of profound 
change in one of our basic institutions. 
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